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EXECUTIVE  SUMMARY 


In  this  paper  the  authors  delve  into  what  they  believe  to  be  a  serious  erosion  of  the 
democratic  process  in  the  Massachusetts  Legislature.  After  close  scrutiny  of  the  debates 
of  the  1918  Constitutional  Convention,  the  carefully  drafted  words  of  the  Constitution, 
and  previous  court  decisions  and  rulings  of  legislative  leaders,  it  is  our  firm  belief  that  the 
practice  of  adding  changes  in  general  law  to  general  and  supplemental  appropriation  bills 
is  not  only  bad  policy  but  also  violates  certain  provisions  of  the  Massachusetts 
Constitution. 

This  change  in  legislative  procedure  began  in  1975  with  the  Fiscal  1976  budget. 
At  that  time,  a  provision  was  tacked  on  to  the  budget  to  eliminate  the  payment  of 
unemployment  benefits  to  voluntary  quits  and  retirees.  While  these  payments  had  been  an 
abuse  of  the  system,  the  budget  was  not  the  place  to  correct  the  problem.  In  addition,  it 
was  this  first  abuse  that  opened  the  floodgates. 

Today,  there  are  more  changes  in  general  law  passed  in  the  budget  than  there  are 
law  changes  done  "the  old  fashioned  way,"  that  is,  introduced  by  a  member,  heard  in 
public  hearings,  voted  on  by  committee  and  brought  to  the  "floor"  for  debate  and  action. 
Then,  of  course,  it  is  sent  to  the  other  house  for  the  same  process. 

This  process  of  making  law  in  "outside  sections"  of  appropriation  bills  is  also 
known  as  "logrolling,"  or,  you  vote  for  mine  and  I'll  vote  for  yours.  Such  a  process  puts 
decision  making  essentially  in  the  hands  of  the  so  called  Four  Kingdoms  -  the  two 
presiding  officers  and  their  ways  and  means  chairmen  -  not  the  deliberative  bodies 
themselves. 

We  find  this  process  to  be  in  violation  of  the  following  provisions  of  the 
Massachusetts  Constitution: 

ARTICLE  1:  Adding  general  law  changes  to  the  "outside  sections"  of 
appropriation  bills  clearly  violates  this  article  as  amended  which  provides  for  one  house  to 
be  a  check  on  the  other.  Presently,  sections  added  to  the  appropriation  bill  by  the  Senate 
and  agreed  to  in  conference  committee  are  then  placed  before  the  House  for  a  yea  or  nea 
on  the  entire  package.  While  there  may  be  hmited  debate,  there  can  be  no 
amendments  or  deletions. 

ARTICLE  48:  The  Initiative  and  Referendum  Article  provides  that  items  in  an 
appropriation  bill  are  excluded  matters  and  not  subject  to  referendum.  Should  a  general 
law  change  be  one  that  the  people  would  want  to  challenge  on  the  ballot,  under  article  48, 
they  would  be  theoretically  deprived  of  that  right. 
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ARTICLE  63:  This  article  is  commonly  known  as  the  "budget  article."  It  is 
clearly  intended  to  be  a  statement  of  expenditure  items  and  legislative  changes  which 
direct  how  that  money  is  to  be  used  or  implemented.  It  was  clearly  the  intent  of  the 
framers  that  appropriation  bills  contain  nothing  more  than  items  of  expenditure  and 
revenues  for  the  Commonwealth  for  the  coming  year,  or  in  the  case  of  deficiency 
appropriations,  to  supplement  those  items  that  may  have  run  short  during  the  year. 

It  is  important  to  note  that  the  research  and  writing  for  this  paper  started  in  the 
spring  almost  three  months  prior  to  the  test  case  presently  before  the  Supreme  Judicial 
Court. 

It  may  well  be  said  that  releasing  this  paper  at  this  time  when  the  court  is 
considering  the  matter  is  untimely  and  perhaps  even  in  bad  taste.  The  Court  will  rule  on 
its  interpretation  of  the  Constitution  and  nothing  else.  We  are  not  shy  about  papers  and 
articles  written  on  subjects  being  considered  by  the  Legislature.  In  our  view  this  is  no 
different 

It  is  the  long  held  view  of  the  John  W.  McCormack  Institute  that  an  informed 
citizenry  is  a  better  participant  in  the  democratic  process. 
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Introduction 


With  state  government  in  Massachusetts  under  a  cloud  these  days,  it  is  easy  to  lose 
sight  of  the  crucial  role  that  representative  institutions  play  in  the  functioning  of  modern 
democracy.  By  definition,  democracy  rests  squarely  on  the  principle  of  majority  rule.  The 
idea  of  government  by  the  people  initially  took  root  in  America's  small  towns  and  tiny  rural 
villages,  where  direct  democracy  in  its  purest  form  was  possible.  The  New  England  town 
meeting,  which  dates  back  to  the  colonial  period,  is  a  classic  case  in  point.  Imbued  with  the 
spirit  of  a  new  culture  and  political  common  sense,  the  early  settiers  found  a  voice  in  local 
self-governance.  Democracy,  however,  could  not  have  been  extended  to  the  larger  society 
without  the  invention  of  representative  government.  Indeed,  representative  institutions  remain 
the  best  hope  of  keeping  government  responsive  to  the  people.  The  delegation  of  authority  to 
elected  representatives  and  the  role  that  political  parties  play  in  conducting  a  dialogue  between 
political  leaders  and  their  constituents  are  the  essential  elements  of  modern  democracy. 

Among  the  threats  to  the  viability  of  democratic  institutions  that  seem  to  abound  in  our 
age  is  the  challenge  to  the  state  legislature  and  the  declining  popularity  of  this  institution. 
The  threat  is  a  grave  one,  for  the  legislature  is  an  indispensable  mechanism  for  reflecting  the 
diversity  of  public  opinion  and  the  myriad  of  interests  that  exist  in  a  huge  and  complex 
society.  Put  more  directiy,  the  legislature  is  the  only  adequate  way  yet  devised  for  providing 
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representation  and  compromise  in  making  law;  it  is  a  vitally  important  vehicle  of  government 
for  making  responsible  and  yet  authoritative  decisions  about  the  allocation  of  public  funds. 
Because  the  legislature  reflects  a  multiplicity  of  interests  and  because  it  is  a  practical  political 
institution,  we  value  its  function  of  debating  and  resolving  public  policy  questions.  Not  even 
the  staunchest  defender  of  the  legislature  would  agree  that  it  does  all  these  things  completely 
satisfactorily,  but  no  one  has  yet  provided  any  substitute  for  the  representative  legislative 
body  as  a  forum  for  lawmaking.  Neither  the  executive,  the  courts,  nor  the  bureaucracy  has 
the  unique  qualiflcations  for  broad  rule-  making  that  the  legislature  possesses. 

Yet,  it  is  a  regrettable  fact  of  our  times  that  the  legislature's  power,  prestige,  and 
importance  are  on  the  wane.  Many  factors  have  contributed  to  its  gradual  but  steady  decline. 
It  is  important  to  recognize  that  legislatures,  like  other  political  institutions,  are  evolutionary 
by  nature.  They  change  with  the  social,  economic  and  political  conditions  of  which  they  are 
both  a  part  and  a  reflection.  And  when  one  examines  the  functions  and  the  powerful  role 
played  by  the  state  legislature  of  the  early  nineteenth  century,  the  modern  legislature  of  today 
presents  a  striking  contrast.  The  earlier  prototype  was  the  preeminent  and  most  powerful 
political  institution  of  its  day.  It  was  a  symbol  of  majority  rule.  The  nineteenth  century,  of 
course,  was  a  much  simpler  day  and  age.  Achieving  consent  of  the  governed  through  town 
meetings  and  legislative  hearings  came  more  easily  in  those  circumstances.  It  was  an  era  of 
legislative  supremacy. 

By  contrast,  the  state  legislature  of  today  has  only  peripheral  authority;  it  shares  power 
with  other  actors  in  the  political  game  and  therefore  occupies  a  much  less  exalted  place  in  the 
eyes  of  the  public.  Over  the  years,  the  legislature  has  steadily  lost  influence  as  its  authority 
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has  waned.  Suffice  it  to  say  that  the  public  image  of  the  Massachusetts  Legislature  is  a  far 
cry  from  its  glory  years.  What  is  most  troubling  is  that  the  public  is  clearly  estranged.  Some 
would  argue  that  the  legislature  has  fallen  into  disrepute  and  reached  its  lowest  ebb.  Taking 
note  of  its  lackluster  performance  in  1992,  Robert  Turner,  a  Boston  Globe  columnist, 
concluded,  "It  was  undeniably  the  longest  session,  and  arguably  the  least  productive  in  the 
nation.  The  General  Court  has  become  the  great  sinkhole  of  state  government.'" 

Turner's  judgment  is  harsh,  and  indeed,  it  reveals  a  tendency  on  the  part  of  the  news 
media  to  oversimplify  complex  political  phenomena  without  explaining  the  underlying  causal 
factors.  Still,  the  "sinkhole"  interpretation  cannot  be  ignored,  because  it  adds  to  the  negative 
perception.  Like  other  actors  in  state  politics,  the  legislature  has  to  concern  itself  with  these 
political  realities.  For  how  the  actors  are  perceived  by  the  general  public  is  usually  a 
determinant  of  how  they  are  judged. 

To  record  the  substantial  decline  of  the  legislature  is  not  to  suggest  that  disaster  has 
befallen  the  Commonwealth.  Far  from  it.  Despite  its  shortcomings,  the  state  legislature,  as  a 
democratic  institution,  has  shown  remarkable  resiliency  over  the  long  pull  of  history. 
Nonetheless,  its  rise  and  fall  from  public  grace  does  convey  the  disillusionment  and 
disenchantment  that  exists  among  many  Bay  State  citizens  today.  At  a  time  when  public 
distrust  of  politicians  and  state  government  runs  high,  this  general  sense  of  alienation 
undermines  the  very  legitimacy  of  government  itself.  Amid  an  increasingly  cynical  and 
fragmented  electorate,  along  with  voter  apathy  and  the  decline  of  party  discipline,  the  new 
skepticism  fiiels  the  drive  for  term  limits  and  other  political  reforms.  These  forces  combine 
to  make  the  task  of  forging  public  policy  a  hard  job.  They  also  present  sizable  barriers  to 
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effective  participation  in  the  political  system.  Given  these  barriers,  politicians  these  days  are 
prone  to  resort  to  all  kinds  of  ingenious  schemes  that  now  fall  under  the  fashionable  rubric  of 
reinventing  government. 

In  recent  years  Massachusetts  policy  makers  have  devised  a  new  way  of  legislating  by 
appending  a  host  of  general  law  changes  to  the  state  budget  act  and  then  passing  the  package 
as  an  omnibus  bill.  This  questionable  practice  was  first  successfully  applied  in  1975,  and,  as 
we  shall  see,  it  thereupon  opened  the  flood  gates  to  further  abuses.    Since  then  it  has  been 
used  extensively  and  with  much  greater  success.  Indeed,  its  presence  has  become  a  taken- 
for-granted  element  on  the  policy  scene.  Those  involved  in  formulating  and  implementing 
these  extraordinary  budgetary  and  policy  maneuvers  have  been  mostly  elected  representatives, 
who  are  not  lacking  in  the  practical  wisdom  of  politics.  Also  involved  are  the  faceless 
bureaucrats  who  prefer  short-cuts  to  policy  modification.  But  that  does  not  make  their  actions 
right  constitutionally.  The  problem  with  this  method  of  legislating  is  that  it  circumvents  the 
ordinary  legislative  process,  with  results  that  are  notably  short  on  public  interest.  Whether  or 
not  this  practice  is  constitutional  is  still  unresolved.  That  precise  issue  is  presently  before  the 
state  Supreme  Judicial  Court.  There  is  substantial  evidence  to  suggest  that  it  is 
unconstitutional.  This  paper  will  explore  that  question  in  greater  depth  and  examine  the 
public  policy  ramifications  of  outside  sections.  In  sum,  we  strongly  believe  that  general  law 
changes  by  outside  budget  sections  are  clear  violations  of  Article  1,  Article  48,  and  Article  63 
of  the  Massachusetts  constitution. 
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Historical  Background 

A  brief  review  of  the  role  of  both  the  colonial  governor  and  the  legislature  will 
illuminate  the  legacies  these  forerunner  institutions  left  behind.  As  Britain  became  more 
interested  in  the  colonies  and  their  economic  potential,  the  Massachusetts  Bay  Colony  suffered 
a  great  deal  from  the  autocratic  rule  that  enraged  the  settler  population.  In  the  early 
eighteenth  century,  the  royal  governors  in  Massachusetts  faced  a  frustrating  task  in  trying  to 
deal  with  the  independent  and  democratically  inclined  settlers.  Because  they  valued  its 
representative  function,  the  colonists  trusted  the  General  Court.  It  came  to  embody,  both 
symbolically  and  operationally,  the  will  of  the  people.  Angry  at  the  King  and  at  his 
governors  who  attempted  to  carry  out  imperial  policy,  they  distrusted  the  executive.  The 
controversies  that  swirled  around  the  Stamp  Act  (1765)  and  the  Townsend  Acts  (1767) 
sparked  the  Boston  Tea  Party  and  ignited  the  American  Revolution.  As  a  result,  the  battle 
cry  of  the  revolutionists  became  "No  taxation  without  representation."  In  a  paradoxical  way, 
the  colonial  governor,  as  an  agent  of  Crown  authority  and  an  uneasy  participant  in  emerging 
democratic  practices,  contributed  unintentionally  to  the  rise  of  the  legislature. 

In  1780,  Massachusetts  was  among  the  first  states  to  adopt  a  new  constitution  at  the 
request  of  the  Continental  Congress,  and  the  terms  of  that  document  illustrate  how  the  mood 
of  the  times  affected  those  who  drafted  it.  Revolutionary  activists  like  John  Adams,  James 
Bowdoin  and  Samuel  Adams  sought  to  frame  a  constitution  that  contained  a  healthy  mixture 
of  representative  government  and  deliberative  democracy.  They  were  determined  to  prevent 
the  kind  of  tyranny  they  had  suffered  under  British  rule  by  establishing  a  political  system  that 
embodied  the  novel  concept  of  separation  of  powers  and  the  closely  aligned  doctrine  of 
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political  checks  and  balances.  It  was  no  accident  that  they  enshrined  the  Great  and  General 
Court  as  its  centerpiece,  because  the  people  trusted  the  legislature.  Even  so,  they  made  it  a 
bicameral  institution,  which  meant  that  one  house  could  act  as  a  political  check  on  the  other. 
Article  1  in  the  state  constitution  guarantees  as  much.  The  Senate  can  negate  the  proposed 
laws  passed  by  the  House  of  Representatives  and  vice  versa.  Indeed,  it  works  both  ways. 

Fear  of  an  overpowerful  executive  led  to  granting  dominant  power  to  the  legislature. 
Thus,  the  Massachusetts  constitution  provided  for  legislative  supremacy,  denying  the  governor 
any  significant  executive  power,  even  though  the  office  was  referred  to  in  the  document  as 
the  "supreme  executive  magistrate."  Lacking  powers  of  appointment,  subject  to  annual 
election  by  those  eligible  to  vote  for  state  legislators,  and  performing  most  of  his  formal 
duties  in  conjunction  with  the  governor's  council,  the  governor  derived  most  of  his  power 
from  other  than  constitutional  sources.  His  informal  authority  depended  largely  upon  his 
personality  and  his  party  strength.  The  governor's  council  was  set  up  as  a  political  check  on 
the  executive.  The  founding  fathers  obviously  did  not  want  to  replicate  anything  resembling 
the  despised  colonial  governor. 

Esteemed  by  the  general  public,  the  legislature  remained  the  premier  branch  of  state 
government  for  more  than  a  century  after  the  adoption  of  the  constitution.  It  captured  the 
public  imagination  as  generation  after  generation  of  state  legislators  debated  the  great  issues 
of  the  time  and  enacted  laws  designed  to  deal  with  them.  But  in  time  disaffection  with  the 
legislature,  combined  with  a  growing  faith  in  separation  of  powers,  led  to  restrictions  on 
legislative  power  and  to  expansion  of  executive  and  judicial  authority.  The  rise  of  modern 
technology  robbed  life  and  therefore  government  of  the  simplicity  that  previously  existed 
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when  the  legislature  was  the  focus  of  all  government.  However,  not  until  we  were  well  into 
the  twentieth  century  did  the  serious  decline  of  the  legislature's  authority  occur.^  Modern 
conditions  have  contributed  to  that  decline,  as  the  enormity  of  the  subjects  to  be  regulated 
forced  the  granting  of  subsidiary  rule-making  power  to  the  bureaucracy,  as  the  complexity  of 
public  policy  issues  invited  the  governor  to  assume  the  role  of  policy  leader,  and  as  the  courts 
ruled  in  one  case  after  another  that  the  legislature  could  not  regulate  business  or  initiate 
various  minimum  standards  programs  during  the  laissez-faire  era  of  our  jurisprudence. 

What  has  changed  dramatically  is  the  transformation  of  the  legislative  and  executive 
institutions.  Each  has  come  almost  full  cycle.  In  much  the  same  fashion  public  attitudes 
have  changed  about  the  constitutional  position  of  the  Massachusetts  governor.  As  fear  of  the 
executive  subsided  and  mass-based  political  activity  expanded,  the  governor,  as  a  statewide 
elected  official,  not  only  became  more  visible,  but  also  more  representative  and  thus  more 
powerful.  The  authority  of  the  judiciary  expanded  as  well.  Governors  gradually  came 
informally  to  exercise  certain  kinds  of  power  which  subsequent  constitutional  changes 
formally  endorsed.  Repeatedly  one  finds  constitution-makers  ratifying  an  existing  situation 
more  than  innovating  new  practices;  they  put  into  the  formal  constitution  political  practices 
that  had  won  common  acceptance,  partly  because  they  had  become  commonplace.^ 
Somewhat  curiously,  the  decline  of  the  legislature  has  coincided  with  and  contributed  to  the 
rise  of  the  modern  governor.  Indeed,  the  governorship  has  become  a  more  important  and 
influential  office.  However  idealistic  and  exaggerated  this  portrait  may  be,  it  serves  to 
illustrate  the  sweeping  political  changes  that  have  taken  place  in  Massachusetts  since  1780. 
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How  an  Appropriation  Bill  Becomes  a  Law 

Perhaps  the  best  illustration  of  this  phenomenon  can  be  found  in  the  adoption  of 
Article  63  as  an  amendment  to  the  Massachusetts  constitution.  Before  1919,  there  was  no 
single  spending  and  revenue  plan  for  a  given  fiscal  year.  Ever  since  1780,  state 
appropriations  had  been  made  on  an  ad  hoc  basis  that  required  the  passage  of  numerous 
individual  bills.  This  situation  inevitably  led  to  what  is  known  in  political  science  jargon  as 
"log-rolling"  (you  support  our  bill  and  we  will  support  yours)  ~  a  practice  which  usually 
resulted  in  the  proliferation  of  many  extraneous  items.  By  and  large,  however,  these  were 
special  interest  provisions  which  could  not  succeed  if  enacted  separately.  The  constitutional 
convention  that  met  in  1917-18  sought  to  correct  this  problem.  Those  who  participated  in  this 
convention  moved  to  amend  the  state  constitution  by  adding  Article  63.  This  amendment  was 
subsequently  ratified  by  the  people.  It  contains  five  sections.  Three  of  these  sections  are 
especially  relevant  for  purposes  of  our  discussion. 

Section  2  of  Article  63  requires  that  the  governor  prepare  an  annual  budget  to  be 
submitted  to  the  General  Court."*  Section  3  then  requires  that  the  General  Court  enact  a 
general  appropriation  bill  each  year,  which  contains  "all  appropriations  based  upon  the  budget 
to  be  paid  from  taxes  or  revenues."  In  preparing  the  general  appropriation  bill,  Section  3 
authorizes  the  General  Court  to  "increase,  decrease,  add  or  omit  items  in  the  budget. "  In 
accordance  with  Section  5,  the  general  appropriation  bill  is  then  submitted  to  the  governor, 
who  may  veto  "items  or  parts  of  items."  Any  such  veto  may  be  overridden 
by  the  General  Court  by  a  two-thirds  vote.  These  bills,  as  enacted,  are  not  subject  to 
referendum  by  the  people.  This  latter  constitutional  constraint  is  mandated  by  Article  48. 
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While  Article  63  does  not  contain  language  expressly  prohibiting  the  inclusion  in 
general  appropriation  bills  of  provisions  on  subjects  other  than  appropriations,  its  wording 
clearly  reflects  that  only  items  of  appropriation  are  to  be  included  in  general  appropriation 
bills.  Put  another  way,  there  is  absolutely  no  authority  for  either  the  governor  or  the 
legislature  to  include  general  legislation  in  an  appropriation  bill. 

By  long-standing  practice  and  pursuant  to  the  rules  of  both  houses  of  the  legislature, 
the  annual  budget  for  the  Commonwealth  is  submitted  by  the  governor  in  January  to  the 
House  of  Representatives  as  House  Bill  No.  1 .  It  is  assigned  to  the  House  Committee  on 
Ways  and  Means,  which  then  holds  hearings  on  the  proposed  budget.  The  House  Committee 
on  Ways  and  Means  then  reports  to  the  House  a  recommended  appropriation  bill.  After 
debate  and  amendment  in  the  House,  the  bill  is  passed  and  sent  to  the  Senate.  It  is  then 
assigned  to  the  Senate  Committee  on  Ways  and  Means,  which  also  holds  hearings,  drafts  its 
own  version  of  the  bill,  and  reports  it  to  the  Senate  for  consideration  and  passage.  The 
Senate  then  returns  its  version  of  the  bill  to  the  House  which  regularly  rejects  the  Senate  bill 
by  a  single  vote.  A  conference  committee  then  is  appointed  to  resolve  the  differences 
between  the  House  and  Senate  versions  of  the  bill.  The  bill  agreed  to  by  the  conference 
committee  is  referred  back  to  the  full  House  and  Senate  for  approval  and  cannot  be  amended 
by  either  branch  of  the  General  Court,  but  must  be  accepted  or  rejected  as  a  whole  by  each 
(See  Joint  Rules  of  the  Senate  and  House  of  Representatives,  Rule  11).  Upon  acceptance,  the 
general  appropriation  bill  is  then  enacted  and  sent  to  the  governor  for  signature,  subject  to  the 
rights  of  veto  and  override. 
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Constitutional  Debates  and  Legislative  Intent 

One  of  the  main  goals  of  those  who  participated  in  the  constitutional  convention  in 
1917-18  was  to  strengthen  the  hand  of  the  governor  as  chief  financial  manager.  On  this  and  a 
series  of  other  issues,  they  wanted  to  establish  the  right  of  initiative  petition,  to  prohibit  the 
use  of  public  funds  for  the  financing  of  private  schools  affiliated  with  established  religions, 
and  to  eliminate  the  excesses  of  log-rolling.*  In  effect,  Article  63  gave  the  chief  executive 
certain  powers  that  enabled  him  to  gain  greater  control  over  the  bureaucracy.  For  all 
practical  purposes,  this  amendment  did  three  things.  First,  it  established  the  requirement  of  a 
balanced  budget.  Second,  it  granted  the  governor  the  power  of  line  item  veto  with  respect  to 
items  in  bills  appropriating  money.  Third,  it  excluded  from  legislative  action  matters  outside 
the  scope  of  the  governor's  recommendations. 

It  behooves  us  to  examine  the  constitutional  convention  debates  in  order  to  ascertain 
what  the  participants  had  in  mind  at  the  time.  There  apparently  was  no  discussion  during  the 
debates  about  whether  general  legislation  could  be  included  in  the  appropriation  bill. 

The  primary  purposes  of  Article  63  that  were  articulated  during  the  debates  were:  (1) 
to  consolidate  appropriations  into  one  bill  to  gain  greater  control  and  management  over 
expenditures  and  the  means  by  which  they  would  be  defrayed;  and  (2)  to  define  the  roles  of 
the  executive  and  the  legislature  in  this  process.  Nonetheless,  certain  statements  made  during 
the  debates  could  be  understood  to  show  that  the  participants  intended  that  appropriation  bills 
would  contain  matters  relating  solely  to  appropriations.  Consider,  for  example,  the  remarks 
of  Henry  Parkman,  who  introduced  Article  63: 
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As  I  understood  the  question  of  the  gentleman  in  the  fourth  division  [Mr.  Lyman]  it  is:  What 
is  going  to  happen  if  this  general  budget  should  take  up  two  or  three  months  in  discussion. 
Instead  of  a  multitude  of  appropriation  bills  coming  in,  which  undoubtedly  do  take  up  a 
considerable  time,  there  will  be  this  one  bill.  After  that  bill  is  discussed  and  settled  any 
other  appropriation  bills  can  then  be  taken  up,  and  any  other  matters  can  be  discussed  during 
the  time  that  this  general  appropriation  bill  is  perhaps  before  the  Committee  on  Ways  and 
Means  or  before  any  other  Committee  to  which  the  Legislature  chooses  to  send  it.  Other 
matters  can  be  discussed  during  that  period,  so  that  the  business  of  the  Legislature  need  not 
be  hindered.** 


Parkman's  reference  to  "other  matters"  clearly  indicates  that  the  framers  made  a 
distinction  between  general  appropriation  bills,  other  appropriation  bills,  and  general 
legislation.  Most  important  of  all.  Article  63  was  aimed  at  keeping  them  separate  from  each 
other  in  the  legislative  process. 

In  offering  an  amendment  to  Article  63  that  would  permit  the  inclusion  in  the 
governor's  budget  of  plans  that  go  beyond  the  fiscal  year  (which  was  later  adopted),  George 
B.  Churchill  commented: 


Now  I  understand  it  to  be  the  intent  of  the  committee  not  by  any  means  to  shut 
out  the  Governor  or  the  Legislature  from  considering  a  plan  which  may  run 
over  a  number  of  years,  but  it  does  intend  that  the  appropriation  bill  shall  be 
confined  to  the  exact  expenditures  of  the  fiscal  year.^ 

Churchill's  statement  shows  the  intent  of  the  framers  of  Article  63  to  "confine" 
general  appropriation  bills  to  matters  relating  to  appropriations. 

Another  clear  intent  expressed  by  the  framers  was  to  put  a  stop  to  the  abuses  of  log- 
rolling. To  quote  Churchill  again:  "We  want  to  prevent  waste,  we  want  to  prevent  log- 
rolling, the  special  bills,  the  tit-for-tat  kind  of  work  in  the  Legislature,  and  we  want  to  center 
responsibility."* 
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Without  a  doubt  the  practice  of  appending  general  legislation  to  appropriation  bills 
increases  the  opportunity  for  log-rolling.  The  passage  of  appropriation  bills  is  absolutely 
essential  to  the  operations  of  state  government.  Until  an  appropriation  bill  becomes  law,  the 
Commonwealth  is  without  legal  power  to  spend.  Consequently,  there  is  tremendous  pressure 
to  enact  appropriation  bills  in  a  timely  fashion.  Because  of  this  pressure,  there  is  always  the 
temptation  to  include  in  them  legislation  that  might  never  be  enacted  separately.  Indeed,  as 
the  beginning  of  a  fiscal  year  approaches,  and  during  the  final  stages  of  the  process  of 
enacting  an  appropriation  bill,  the  opportunities  for  log-rolling  increase  exponentially.  This 
sort  of  political  activity  is  exactly  what  the  framers  of  Article  63  sought  to  eliminate  by 
requiring  that  annual  appropriation  bills  be  enacted  separately  from  other  general  legislative 
matters. 

Statements  made  by  members  of  the  General  Court  subsequent  to  the  adoption  of 
Article  63  indicate  that  the  General  Court  was  intended  to  focus  only  on  appropriating  money 
when  enacting  general  appropriation  bills.  These  statements  tend  to  support  the  position  that 
outside  sections  are  prohibited.  For  example,  on  February  11,  1919,  Benjamin  Loring 
Young,  who  chaired  the  House  Committee  on  Ways  and  Means,  made  it  clear  to  his  fellow 
legislators  that  he  believed  general  appropriation  bills  were  intended  to  contain  only  items  of 
appropriation.  Young's  remarks  are  worth  quoting  because  they  underscore  the  legislative 
intent: 

That  statute  [the  Budget  Act]  and  the  constitutional  amendment  taken  together  make  the 
Governor,  so  far  as  finance  is  concerned,  the  actual  executive  head  of  the  state  in  practice  as 
well  as  theory.  The  power  of  the  General  Court  to  add  items  should  obviously  be  construed 
as  being  limited  to  departmental  estimates  embodied  in  the  budget,  or  to  other  appropriation 
items  properly  before  the  General  Court  under  its  rules.' 
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Five  years  later,  in  1924,  Henry  Shattuck,  who  succeeded  Benjamin  Young  as  chairman 
of  the  House  Committee  on  Ways  and  Means,  reaffirmed  the  position  taken  by  his 
predecessor.  Shattuck' s  comments  are  also  worth  quoting: 

The  General  Court  may  increase,  decrease,  or  omit  items  in  the  General 
Appropriation  Bill,  and  may  add  items  relative  to  matters  considered  in  the 
budget.  Outside  and  special  matters  cannot  be  added  because  the  General 
Appropriation  Bill,  based  as  it  is  on  the  matters  considered  in  the  budget,  has 
right  of  way  over  all  other  proposals  for  expenditure  of  money.  That  is  why 
your  Committee  on  Ways  and  Means  must  postpone  consideration  of  such  bill 
until  after  the  General  Appropriation  Bill  has  been  disposed  of."* 

For  more  than  a  half  century  after  the  adoption  of  Article  63,  Massachusetts  state 
legislators  consistently  followed  these  legislative  guidelines.  Successive  speakers  of  the 
House  have  dealt  with  the  issue  as  to  the  propriety  of  amendments  to  appropriation  bills. 
Many  have  noted  the  legislative  duty  and  authority  to  provide  for  "reasonable  financial 
control."  For  example.  Speaker  Leverett  Saltonstall  in  April  1935  stated: 

Mr.  Sawyer  of  Ware  raises  the  point  of  order  that  the  amendment 
recommended  by  the  committee  on  Ways  and  Means  which  provides  'that  the 
incumbents  of  said  offices  on  the  first  day  of  April  in  the  current  year  may 
continue  to  serve  in  their  respective  positions  without  taking  a  civil  service 
examination',  is  not  properly  before  the  House,  for  the  reason  that  it  introduces 
subject  matter  which  is  not  required  for  reasonable  financial  control  and  is 
therefore  not  germane  to  an  appropriation  bill. 

The  legislation  as  to  which  such  point  of  order  is  raised  is  the  general 
appropriation  bill  which  covers  the  financial  requirements  of  all  branches  of  the 
state  government  for  the  current  fiscal  year. 

The  issue  raised  by  this  point  of  order  is  as  to  whether  legislation 
establishing  the  permanent  status  of  persons  employed  in  the  Division  of 
Research  for  the  Prevention  of  Crime  may  properly  be  included  in  the  general 
appropriation  bill.  The  Chair  believes  that  the  subject  matter  of  the  amendment 
is  not  a  regulation  or  restriction  required  for  reasonable  financial  control." 
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Not  surprisingly,  Saltonstall  therefore  declared  the  point  of  order  well  taken. 

Similarly,  Speaker  Michael  F.  Skerry  in  1955  confronted  this  same  issue.  He 
concluded  that  the  inclusion  of  amendments  to  general  appropriation  bills  that  were  not  related 
to  budget  items  would  violate  Article  63.  He  remarked: 

To  permit  the  introduction  by  amendment  of  extraneous  subjects  of  legislation 
to  general  or  supplementary  appropriation  bills,  except  through  the  usual 
medium  of  introducing  legislation,  is  contrary  to  the  custom  that  has  prevailed 
in  Massachusetts.  Such  introduction  escapes  the  requirement  of  the  rule 
regulating  the  time  limit  for  filing  new  legislation,  the  reference  of  the  subject- 
matter  to  a  committee  and  the  benefit  the  House  receives  from  the  report  of  a 
committee  that  has  considered  the  matter,  and  furthermore  this  method  of 
introducing  legislation  denies  to  the  public  a  proper  notice  thereof  which 
otherwise  they  would  have  received.  It  could  result  in  entering  through  the 
"back  door"  matters  which  would  be  difficult  to  secure  through  the  usual 
channels  referred  to.'^ 


Looking  back  at  what  has  transpired  in  recent  years.  Skerry's  comments  were  indeed 
prophetic.  He  foresaw  the  potential  abuses  that  would  actually  come  to  pass  twenty  years 
later. 

In  every  appropriation  bill  since  1919,  the  first  section  has  set  forth  the  act's  purpose, 
while  the  second  section  has  contained  the  line  items  of  appropriation.  Any  additional 
sections  are  known  in  legislative  parlance  on  Beacon  Hill  as  "outside  sections."  The  first 
general  appropriation  bill,  enacted  in  1919,  contained  one  outside  section,  which  provided  for 
the  reversion  of  unspent  funds  to  the  treasury.  As  time  went  on,  more  outside  sections  were 
added  to  the  general  appropriations  bills.  These  sections  placed  conditions  or  restrictions  on 
or  otherwise  related  directly  to  the  items  appropriated,  and  were  therefore  appropriately 
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included  in  these  bills. 

Opening  The  Flood  Gates  To  Abuses  of  the  Budget  Act 

By  the  mid-1970s,  as  the  economy  began  its  downswing,  the  legislature  began  to 
include  in  outside  sections  general  legislation  which  did  not  condition,  restrict,  or  relate  to  the 
appropriations,  but  instead  added  to  or  amended  the  general  laws.  The  arrival  on  the  scene  of 
Michael  Dukakis,  the  newly-elected  governor,  appeared  to  many  observers  a  welcomed 
choice.  He  was  perceived  by  the  electorate  as  a  liberal  reformer  and  the  champion  of 
progressive  politics  and  good  government.  Fresh  from  the  campaign  trail.  Governor  Dukakis 
recognized  in  1975  that  a  desirable  change  in  the  Employment  Security  Act,  which  excluded 
voluntary  quits  and  retirees,  could  not  get  through  the  legislature  because  of  staunch 
opposition  from  organized  labor.  So  the  pressure  built  within  his  administration  to  find  a  way 
of  changing  the  law.  It  built,  however,  without  notable  public  support  or  debate.  When  it 
became  clear  that  this  goal  was  unattainable  by  the  ordinary  legislative  process,  the  governor 
agreed  with  the  Democratic  legislative  leadership  to  insert  this  policy  change  as  an  outside 
section  in  the  budget."  It  was  out  of  character  for  Dukakis  and  thus  unexpected.  Actually 
Senator  James  Kelley,  who  chaired  the  Ways  and  Means  Committee  in  the  upper  house, 
masterminded  this  strategy.  He  knew  how  and  when  to  play  the  political  game,  even  if  it 
meant  bending  the  rules. 

Although  of  dubious  legality,  this  backdoor  maneuver  achieved  its  purpose.  In  effect, 
the  policy  makers  turned  the  budget  act  on  its  head.  Since  1975,  every  general  appropriation 
bill  has  contained  such  improper  general  legislation.  As  former  state  representative  Mary 
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Newman  observed,  "This  was  done  --  the  change  slipped  through  and  became  law  --  and  the 
floodgates  were  opened.  Since  then,  the  budget  has  carried  an  increasing  burden  of  outside 
sections.  And  it  must  be  emphasized  that  this  is  legislation  not  submitted  by  petition,  not 
heard  by  a  committee,  not  openly  debated,  and  sheltered  from  the  people's  right  to 
referendum."" 

Governors  since  Dukakis  have  found  this  practice  a  convenient  way  of  enacting 
difficult  legislation  without  having  to  satisfy  the  various  requirements  and  intricacies  of  the 
legislative  process.  Governor  William  Weld,  who  initially  worked  with  a  veto-proof 
Republican  Senate,  has  seen  fit  to  continue  this  practice.  So  far  during  his  first  term,  the 
outside  budget  section  has  remained  the  major  instrument  of  lawmaking.  It  relies  principally 
on  covert  action  and  avoiding  public  scrutiny.  The  technique  yielded  497  outside  budget 
sections  in  1991,  some  599  in  1992,  and  another  389  in  1993.  As  these  outside  sections  have 
increased,  the  number  of  bills  that  are  enacted  through  the  regular  legislative  process  and  end 
up  on  the  governor's  desk  for  signature,  have  diminished  accordingly.  Moreover,  the  budget 
has  become  a  receptacle  for  many  bills  which  cannot  get  reported  out  of  committee. 
Normally  these  bills  would  die  there  for  lack  of  public  support.  Such  political  behavior  is  not 
hard  to  explain.  The  use  of  outside  sections  has  become  an  easy,  painless  and  almost 
seductive  way  of  legislating.  It  is  at  rock  bottom  the  quick  legislative  fix,  which  bypasses  the 
normal  safeguards  that  were  designed  to  prevent  hasty  legislation. 

Whatever  the  motivations  or  limitations  of  the  political  actors  involved,  both  the 
legislative  and  executive  branches  of  state  government  use  the  mechanism  of  the  budget  act 
for  passing  general  legislation.  Aiding  and  abetting  each  other,  the  governor  and  the 
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bicameral  legislature  submit  their  own  outside  sections.  As  one  staff  aide  in  the  current 
governor's  office  commented,  "We  use  it  as  much  as  they  do."  Each  house  passes  its  own 
version  of  the  budget  with  its  outside  sections  attached.  Neither  house  has  an  opportunity  to 
vote  on  the  other's  outside  sections.  Moreover,  a  conference  committee  can  only  take  up 
matters  in  dispute  between  the  two  houses.  Once  the  appropriations  bill  is  approved  by 
conference  committee,  it  is  referred  back  to  the  full  House  and  Senate  for  approval  and 
cannot  be  amended  by  either  chamber.  It  must  be  accepted  or  rejected  as  a  whole  by  each 
house.  It  can  only  be  voted  up  or  down.  By  taking  advantage  of  these  legislative  rules, 
proponents  of  outside  sections  can  ram  through  general  legislation  without  any  deliberation 
whatsoever.  This  undermines  both  the  deliberative  and  the  representative  functions  of  the 
legislature.  To  be  sure,  it  amounts  to  a  shortcircuiting  of  democracy  and  a  clear  violation  of 
Article  I  in  the  state  constitution. 

The  truth  is  that  such  a  practice  is  anti-democratic.  It  not  only  stifles  deliberation  and 
debate,  but  it  also  distorts  the  whole  legislative  process.  Essentially,  for  legislation  to  gain 
approval  it  must  now  go  through  four  people,  namely,  the  Speaker  of  the  House,  the  Senate 
president,  and  the  chairman  of  the  Ways  and  Means  Committee  of  each  house.  This  quartet 
is  commonly  referred  to  on  Beacon  Hill  as  the  "four  kingdoms."  By  reducing  the  span  of 
control  to  these  four  members,  it  seriously  diminishes  the  representative  role  of  other 
legislators.  As  one  disgruntled  committee  chairman  expressed  his  frustration:  "Why  the  hell 
are  we  wasting  money  and  time  on  hearings  and  research  when  it  doesn't  make  any  difference 
what  we  do.  The  four  of  them  take  care  of  everything." 

Furthermore,  the  mechanism  of  the  outside  section  violates  Article  48  in  the  state 
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constitution.  By  appending  general  legislation  to  appropriation  bills,  the  provisions  for 
referendum  petition  are  thereby  circumvented.  Laws  appropriating  money  for  the  current  or 
ordinary  expenses  of  the  Commonwealth  are  not  subject  to  referendum  under  Article  48. 
Because  the  article  does  not  authorize  referendum  petition  on  separate  parts  of  laws,  general 
legislation  that  would  otherwise  be  subject  to  referendum  petition  is  excluded  when  it  is 
appended  to  an'  appropriation  bill.  Such  an  evasion  of  the  referendum  provisions  was 
certainly  not  the  intent  of  its  framers. 

There  are  those  who  claim  that  the  outside  section  device  is  necessary,  because  it  is 
the  only  effective  way  of  getting  legislation  enacted  on  Beacon  Hill.  Another  argument 
offered  in  defense  of  this  practice  is  that  it  is  the  only  way  of  overcoming  the  gridlock  or 
paralysis  of  government  that  prevents  creative  action.  Still  another  rationale  offered  in  its 
defense  is  that  it  provides  cover  for  legislators  who  need  to  be  shielded  from  irate  constituents 
who  are  likely  to  vote  against  incumbents.  No  one  can  deny  that  some  outside  sections  have 
contained  desirable  legislation,  but  this  is  certainly  no  excuse  for  condoning  the  practice. 
Such  subterfuge  and  deception  only  leads  to  greater  political  alienation  on  the  part  of  the 
general  public.  In  short,  it  makes  a  mockery  of  the  principle  of  majority  rule. 

More  fundamentally,  this  method  of  legislating  contributes  to  the  decline  of  the  state 
legislature  because  of  its  failure  to  act  as  a  representative  body.  An  unrepresentative 
legislature  is  not  only  failing  to  fulfill  its  primary  mission,  but  it  is  also  cutting  the  ground  out 
from  under  itself.  As  the  late  V.  O.  Key,  a  distinguished  political  scientist,  pointed  out,  "A 
body  that  often  acts  reluctantly  under  executive  pressure  and  whose  chief  purpose  seems  to  be 
one  only  of  negation  cannot  but  lose  prestige."'^  It  is  questionable  also  whether  the  people 
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fully  understand  what  is  happening  here.  For  the  most  part  the  general  public  is  baffled  by 
the  intricate  political  insider's  game  that  is  being  played  at  the  State  House.  Surely  it  is 
fallacious  to  maintain,  as  some  do,  that  only  a  few  people  really  care  about  the  problem.  The 
reason  it  is  important  is  that  it  grants  an  advantage  to  some  contestants  in  the  political  process 
and  acts  as  a  barrier  for  others. 

The  Higher  Education  Reorganization  Act  of  1980 

Many  illustrations  of  a  general  law  inappropriately  enacted  in  an  outside  section  could 
be  cited,  but  one  glaring  example  will  suffice:  the  law  that  created  the  state  Board  of  Regents 
and  restructured  public  higher  education  in  1980.'^  At  the  time,  the  policy  makers  in 
Massachusetts  found  it  extremely  difficult  to  achieve  political  consensus  on  this  issue. 
Governor  Edward  King  advocated  the  creation  of  a  central  governing  board  to  regulate  public 
higher  education,  but  he  could  not  break  through  the  stalemate  of  forces  surrounding  him  in 
the  contentious  group  conflict.  Part  of  the  problem  was  that  public  higher  education  had  been 
captured  by  the  educators  and  their  powerful  union,  the  Massachusetts  Teachers  Association. 
These  groups  favored  the  status  quo  and  fiercely  resisted  reorganization.  State  representative 
James  Collins,  who  chaired  the  House  Education  Committee,  engineered  this  resistance.  He 
saw  the  concentration  of  power  in  a  state  Board  of  Regents  as  a  threat  to  the  autonomy  of  the 
University  of  Massachusetts  at  Amherst,  which  was  located  in  his  district.  He  was  also  a 
graduate  of  the  institution  and  active  in  its  alumni  affairs.  Throughout  the  late  1970s,  Collins 
had  been  able  to  block  several  reorganization  proposals.  The  lawmakers  were  genuinely 
deadlocked  when  time  ran  out. 
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In  view  of  these  realities,  John  Finnegan  and  Chester  Atkins,  who  chaired  their 
respective  House  and  Senate  Ways  and  Means  committees,  rammed  through  the  legislation  by 
outside  budget  section.  They  sealed  the  deal  in  conference  committee.  There  was  no  floor 
debate  or  opportunity  for  amending  the  legislation.  By  so  doing,  they  had  outmaneuvered 
Collins  and  got  the  law  passed.'^  Governor  King  went  along  with  the  scheme,  because  it 
provided  a  quick  solution  to  the  vexing  problem.  But  that  is  not  representative  government  at 
all.  Quite  the  contrary,  it  is  government  by  legislative  fiat.  Moreover,  it  shuts  out  from  the 
democratic  process  those  interests  which  are  most  vitally  affected  by  the  legislation. 

In  state  politics,  as  in  other  fields  of  endeavor,  nothing  succeeds  like  success.  Senator 
Chester  Atkins  perfected  the  backdoor  budget  strategy  that  had  been  masterminded  by  his 
predecessor  James  Kelley.  Only  Atkins  took  it  to  a  higher  level.  For  that  matter.  Senator 
Patricia  McGovem,  who  succeeded  Atkins  as  chair  of  Senate  Ways  and  Means,  followed  suit. 
In  fact,  she  used  the  backdoor  maneuver  as  much,  if  not  more,  than  they  did.  All  of  this  was 
in  line  with  the  approach  adopted  in  1975.  It  is  not  hard  to  see  the  political  lure  and 
temptation  of  using  the  outside  budget  section  as  an  instrument  of  lawmaking.  Given  the 
contentious  group  conflict  and  the  predatory  special  interests,  this  artful  maneuvering  is 
almost  too  appealing  and  too  seductive  to  resist.  But  again  that  does  not  make  it  right 
constitutionally. 

The  Relevant  Massachusetts  Case  Law 

It  is  important  to  recognize  that  the  constitutional  factor  is  not  solely  a  matter  of  words 
in  a  document.  The  language  of  constitutions  and  statutes  is  subject  to  interpretation  and  to 
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reinterpretation  as  time  passes.  Indeed,  a  constitution  in  its  most  meaningful  sense  is  the 
document  plus  its  interpretations  and  the  beliefs  of  the  public  as  to  what  it  ought  to  mean. 
There  have  been  many  gubernatorial  vetoes  of  appropriation  items  in  the  years  since  1975. 
Several  times  the  legislature  has  turned  to  the  Supreme  Judicial  Court,  questioning  the  validity 
of  these  vetoes,  claiming  that  they  do  not  involve  "items."  The  Court  has  consistently  upheld 
the  vetoes,  essentially  on  the  ground  that  separable  provisions  inserted  by  the  legislature  may 
be  separately  vetoed  by  the  governor  without  rejecting  the  entire  budget. 

The  first  of  the  SJC's  opinions  on  this  matter  was  submitted  on  September  2,  1981. 
This  opinion  makes  clear  the  Court's  support  of  the  governor's  role  with  respect  to  the 
budget.  The  so-called  "governor's  veto"  case  gave  the  SJC  the  opportunity  to  rule  on  the 
constitutionality  of  outside  sections.  However,  in  accordance  with  its  tradition  of  strict 
interpretation,  it  declined  to  do  so.'^  Instead,  it  reinterpreted  its  earlier  definition  of  "item." 
In  1936,  the  SJC  defined  items  as  "separable  fiscal  units"  and  "appropriations  of  sums  of 
money. "*'  It  specifically  held  that  "Words  or  phrases  are  not  items  or  parts  of  items."  Yet, 
in  1981,  the  SJC  concluded  that,  to  preserve  the  balance  of  powers  established  in  Article  63 
and  the  separation  of  powers,  the  governor's  veto  power  had  to  extend  to  separable  provisions 
contained  in  a  general  appropriation  bill.^°  Interestingly  enough,  the  SJC  in  its  1981 

decision  could  have  stood  by  its  earlier  definition  of  "item"  and  preserved  separation  of 
powers  by  holding  that  only  items  and  legitimate  conditions  attached  to  the  appropriated  funds 
could  be  included  in  appropriation  bills  and  vetoed  by  the  governor.  It  chose  not  to  do  so. 
However,  it  specifically  left  open  the  issue  of  the  appropriateness  of  outside  sections,  stating: 
"We  need  not  and  do  not  answer  the  question  whether  such  separable  provisions  may  properly 
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be  included  in  a  budget  bill  in  the  first  instance."  This  question  had  been  previously  reserved 
by  the  SJC.^' 

In  1990,  various  town  officials  of  Brookline  filed  an  action  challenging  the  validity  of 
a  section  which  limited  the  distribution  of  state  lottery  funds  as  local  aid.^^    The  section  in 
question  had  been  enacted  as  part  of  a  general  appropriation  act.  The  SJC  concluded  that  the 
section  was  sufficiently  related  to  the  subject  of  the  appropriations  and  funds  and  was 
therefore  lawful.  However,  it  specifically  left  open  the  issue  commenting:  "We  need  not  now 
decide  whether  an  outside  section  not  related  to  an  appropriation  may  constitutionally  be 
included  in  a  general  appropriation  act        The  SJC  again  reserved  this  question  in  a 
subsequent  case.^ 

In  Opinion  of  the  Justices,  384  Mass.  828  (1981),  the  SJC  stated  that  for  language  to 
constitute  a  condition  on  an  item,  it  must  direct  the  manner  in  which  the  appropriated  funds 
are  to  be  used  or  impose  restrictions  or  conditions  on  the  expenditure  of  the  funds.  In 
Attorney  General  v.  Administrative  Justices  of  the  Boston  Mun.  Ct.  Dep't  of  the  Trial 
Ct.,  384  Mass.  511,  518  (1981),  the  SJC  has  acknowledged  that  whether  an  appropriation  act 
could  effect  any  change  beyond  the  related  fiscal  year  raises  a  significant  constitutional 
question. 

When  Governor  King  was  advised  to  ask  for  an  opinion  from  the  SJC  regarding  the 
legislature's  use  of  his  budget  as  a  vehicle  for  irrelevant  legislation,  he  chose  instead  to  veto 
sections  he  disapproved,  saying  he  thought  many  of  the  other  sections  were  desirable. 
Presumably  it  was  this  same  kind  of  reasoning  which  led  Governor  Dukakis  to  ignore  the 
strictures  of  Article  63  in  1975. 
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Even  the  General  Court  itself  has  questioned  the  propriety  of  its  own  legislative 
behavior  in  this  regard.  A  new  statute  passed  in  1981  provided  that  "a  law  making  an 
appropriation  for  expenses  of  the  commonwealth  shall  not  contain  provisions  on  any  other 
subject."^  Unfortunately,  there  is  no  written  legislative  history  to  be  found  with  regard  to 
this  statute. 

In  Massachusetts  Coalition  for  the  Homeless  v.  Secretary  of  Human  Services 
(1987),  the  SJC  has  stated  that  this  statute  "appears  to  be  an  impermissible  attempt  by  one 
legislature  to  dictate  to  subsequent  ones  the  way  in  which  constitutionally  permissible 
legislative  processes  may  work.  The  Court  further  noted  that  Section  7L  of  this  statute  "does 
not  have  the  force  of  a  constitutional  provision  restricting  particular  provisions  in  a  budget, 
such  as  exist  in  some  states."^  While  the  SJC's  comparison  of  Section  7L  with  constitutional 
provisions  of  other  states  was  dictum,  it  does  seem  to  indicate  that  the  SJC  did  not  see  the 
Massachusetts  constitution  as  containing  a  similar  prohibition. 

A  Clear  Cut  Constitutional  Challenge 

A  large  number  of  public  policy  questions  are  brought  to  the  courts  by  organized 
interest  groups.  When  it  is  to  their  advantage,  interest  groups  can  function  as  a  crank 
energizing  judicial  power.  Groups  whose  leaders  feel  that  their  interests  are  being  threatened 
or  inadequately  protected  by  other  branches  of  government  are  very  apt  to  explore  avenues  of 
access  to  the  judicial  process.  In  such  a  situation  the  group  leaders  may  proceed  to  institute  a 
test  case.  If  a  potential  litigant  wishes  to  invoke  judicial  power,  they  must  also  have 
"standing  to  sue." 


23 


For  years  a  clear  cut  case  has  been  sought  to  challenge  the  constitutionality  of  outside 
sections.  As  noted  earlier,  such  a  test  case  has  now  arisen.  In  July  of  1993,  the 
Massachusetts  Student  Public  Interest  Research  Group  filed  suit  against  various  defendants 
challenging  the  validity  of  an  outside  section  which  eliminates  a  provision  of  the  general 
laws.^^  The  provision  authorizes  certain  student  activities  to  be  funded  by  waivable  student 
fees.  The  fees  are  not  part  of  the  state  budget.  But  the  issue  raised  by  the  MassPIRG  case  is 
not  the  substance  or  the  desirability  of  the  eliminated  provision.  Rather,  the  issue  raised  by  it 
is  the  constitutionally  mandated  process  by  which  general  legislation  may  be  enacted,  or,  to 
put  it  somewhat  differently,  the  appropriateness  of  appending  general  legislation  to  the 
budget. 

It  should  be  noted,  however,  that  Attorney  General  Scott  Harshbarger  has  already 
ruled  that  the  MassPIRG  provision  in  the  budget  is  indeed  severable,  and  it  can  be  placed  on 
the  ballot  for  public  referendum.  This  Attorney  General's  ruling  barkens  back  to  the  1981 
decision  which  in  essence  says  to  the  governor:  "If  they  can  put  it  in,  you  can  veto  it." 

Political  theorists  have  argued  that  maintaining  a  republic  is  far  more  difficult  than 
founding  one.  Sometimes  we  forget  what  is  important  about  the  past  that  is  worth  preserving 
today.  In  the  last  analysis,  it  is  not  so  much  a  case  of  reinventing  government,  as  some 
would  have  us  believe,  but  more  a  case  of  adhering  to  the  state  constitution,  which  is  the 
fundamental  law  document.  It  has  served  us  well  for  the  past  two  hundred  years,  and  there  is 
every  reason  to  believe  that  it  will  continue  to  serve  us  well  as  its  framers  intended.  As 
political  theorist  George  Will  has  reminded  us,  "When  important  ideas  are  forgotten  by  a 
republic,  the  forgetting  of  them  is  the  reason  why  the  republic  lists  dangerously  in  one 
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direction  or  another.  "^^  The  same  argument  can  be  made  for  the  Commonwealth.  In  this 
sense,  the  ship  of  state  in  Massachusetts  needs  to  be  righted. 

So  in  conclusion,  the  basic  question  remains,  "Is  it  constitutionally  appropriate  to 
append  general  law  changes  in  outside  sections  of  the  state  budget?"  When  one  sifts  through 
the  historical  debates  and  the  relevant  case  law,  the  weight  of  the  evidence  seems  to  fall  with 
the  view  that  the  making  of  general  laws  by  outside  sections  does  not  square  with  the  state 
constitution.  In  our  judgment,  such  a  practice  not  only  violates  Article  63,  but  it  also 
contravenes  Article  1  in  that  it  denies  each  legislative  branch  of  its  negative  vote  over  the 
other  and  may  deny  the  people  the  right  of  referendum  as  prescribed  in  Article  48.  All  things 
considered,  it  is  imperative  for  the  Supreme  Judicial  Court  to  decide  this  constitutional  issue 
on  a  prospective  basis.  Only  then  will  the  matter  be  resolved. 
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